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DIVISION B

1. (a) As per Rule 3 of the Companies (Incorporation) Rules, 2014, One Person Company (OPC) cannot
convert voluntarily into any kind of company unless two years have expired from the date of
incorporation, except where the paid up share capital is increased beyond fifty lakh rupees or its
average annual turnover during the relevant period exceeds two crore rupees.

Besides, Section 18 of the Companies Act, 2013 provides that a company of any class registered
under this Act may convert itself as a company of other class under this Act by alteration of
memorandum and articles of the company in accordance with the provisions of the Chapter I of
the Act.

According to the above provisions, following are the answers to the given circumstances:

(i)

Where, if the promotors increases the paid up capital of the company by Rs. 10.00 lakh during
2017-2018 i.e., to Rs. 55 lakh (45+10= 55), ‘New’ (OPC) may convert itself voluntarily into
any other kind of company due to increase in the paid up share capital exceeding 50 lakh
rupees. This could be done by the ‘New’ by alteration of memorandum and articles of the
companyin compliance with the Provisions of the Act.

Where if the turnover of the ‘New’ during 2017-18 was Rs. 3.00 crore, there will be no change
in the answer, as it meets up the requirement of minimum turnover i.e., Rs. 2 crore for
voluntarily conversion of ‘New’ (OPC) into any other kind of company.

Transfer to reserves (Section 123 of the Companies Act, 2013): A company may, before
the declaration of any dividend in any financial year, transfer such percentage of its profits for
that financial year as it may consider appropriate to the reserves of the company. Therefore,
the companymay transfer such percentage of profit to reserves before declaration of dividend
as it may consider necessary. Such ftransfer is not mandatory and the percentage to be
transferred to reserves is at the discretion of the company.

As per the given facts, YZ Limited has earned a profit of Rs. 910 crores for the financial year
2017-18. It has proposed a dividend @ 10%. However, it does not intend to transfer any
amountto the reserves of the companyout of current year profit.
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As per the provisions stated above, the amountto be transferred to reserves out of profits for
a financial year is at the discretion of the YZ Ltd. acting vide its Board of Directors.

(i) As per the proviso to section 127 of the Companies Act, 2013, no offence will be said to have
been committed by a director for adjusting the calls in arrears remaining unpaid or any other
sum due from a memberfrom the dividend as is declared by a company.

Thus, as per the given facts, M/s Future Ltd. can adjust the sum of Rs. 50,000 unpaid call
money against the declared dividend of 10%, i.e. 5,00,000 x 10/100 = 50,000. Hence, Karan’s
unpaid call money (Rs. 50,000) can be adjusted fully from the entitled dividend amount of
Rs. 50,000/-.

(c) Co-sureties liable to contribute equally (Section 146 of the Indian Contract act, 1872): Equality
of burden is the basis of Co-suretyship. Thisis contained in section 146 which states that “when
two or more persons are co-sureties for the same debt, or duty, either jointly, or severally and
whether under the same or different contracts and whether with or without the knowledge of each
other, the co-sureties in the absence of any contract to the contrary, are liable, as between
themselves, to pay eachan equal share of the whole debt, or of that part of it which remains unpaid
by the principal debtor”.

Accordingly, on the default of D in payment, B cannot escape from his liability. All the three sureties
A, Band N are liable to pay equally, in absence of any contract between them.

(d) Capacity to make, etc., promissory notes, etc. (Section 26 of the Negotiable Instruments Act,
1881): Every person capable of contracting, accordingto the law to which he is subject, may bind
himself and be bound by the making, drawing, acceptance,endorsement, delivery and negotiation
of a promissory note, bill of exchange or cheque.

However, a minor may draw, endorse, deliver and negotiate such instruments so as to bind all
parties except himself.

As per the facts given in the question, Mr. S Venkatesh draws a cheque in favour of M, a minor. M
endorses the same in favour of Mrs. A to settle his rental dues. The cheque was dishonoured when
it was presented by Mrs. A to the bank on the ground of inadequacy of funds. Here, in this case,
M being a minor may draw, endorse, deliver and negotiate the instrument so as to bind all parties
except himself. Therefore, M is not liable. Mrs. A can, thus, proceed against Mr. S Venkatesh to
collecther dues.

2. (a) Section 118 of the Companies Act, 2013 provides that every company shall prepare, sign and keep
minutes of proceedings of every general meeting, including the meeting called by the requisitionists
and all proceedings of meeting of any class of shareholders or creditors or Board of Directors or
committee of the Board and also resolution passed by postal ballot within thirty days of the
conclusion of every such meeting concerned. Minutes kept shall be evidence of the proceedings
recorded in a meeting.

By virtue of Rule 25 of the Companies (Management and Administration ) Rules 2014 read with
section 118 of the Companies Act, 2013 each page of every such book shall be initialled or signed
and the last page of the record of proceedings of each meeting or each report in such books shall
be dated and signed by, in the case of minutes of proceedings of a general meeting, by the
chairman of the same meeting within the aforesaid period of thirty days orin the event of the death
or inability of that chairman within that period, by a director duly authorized by the Board for the
purpose.

Therefore, the minutes of the meeting referred to in the case given above can be signed in the
absence of Mr Venkat, by any director who is authorized by the Board.
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(b) Credit of amount to the Fund: There shall be credited to the Investor Education and Protection
Fund the following amounts—

(@) Amount given by the Central Government- the amount given by the Central Government
by way of grants after due appropriation made by Parliament by law in this behalf for being
utilised for the purposes of the Fund;

(b) Donations by the Central Government- donations given to the Fund by the Central
Government, State Governments, companiesor any other institution for the purposes of the
Fund;

(c) Amount of Unpaid Dividend Account- the amount in the Unpaid Dividend Account (UDA)
of companiestransferred to the Fund under section 124(5);

(d) Amount of the general revenue account of the Central Government- the amount in the
general revenue account of the Central Government which had been transferred to that
account under section 205A(5) of the Companies Act, 1956 as it stood immediately before
the commencement of the Companies (Amendment) Act, 1999 and remaining unpaid or
unclaimed on the commencementof this Act;

(e) Amount in IEPF- the amount lying in the Investor Education and Protection Fund under
section 205C of the Companies Act, 1956;

() Income from investments- the interest or other income received out of investments made
from the Fund;

(9) Amountreceived through disgorgementor disposal of securities- The amount received
under section 38(4) i.e. amount received through disgorgement or disposal of securities under
section 38(3) shall be credited to the IEPF provided under section 38(4);

(h) Application money- the application money received by companies for allotment of any
securities and due for refund;

Matured deposits- matured deposits with companies other than banking companies;
Matured debentures- matured debentures with companies;
k) Interest-interest accruedon the amounts referred to in clauses (h) to (j);

()  Amount received from sale proceeds- sale proceeds of fractional shares arising out of
issuance of bonus shares, merger and amalgamation for seven or more years;

(m) Redemption amount- redemption amount of preference shares remaining unpaid or
unclaimed for seven or more years; and

(n) Other amount- such other amount as prescribed in Rule 3 of the Investor Education and
Protection Fund Authority (Accounting, Audit, Transfer and Refund) Rules, 2016.

() Theproblem in this case, is based on the provisions of the Indian Contract Act, 1872 as contained
in Section 215 read with Section 216. The two sections provide that where an agent without the
knowledge of the principal, deals in the business of agency on his own account, the principal may:

(1) repudiate the transaction, if the case shows, either that the agent has dishonestly concealed
any material fact from him, or that the dealings of the agent have been disadvantageous to
him.

(2) claimfrom the agent any benefit, which may have resulted to him from the transaction.

Therefore, based on the above provisions, Mr. Ahuja is entitled to recover Rs. 6 lakhs from
Mr. Singh being the amount of profit earned by Mr. Singh out of the transaction.
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(d) As per section 91 of the Negotiable Instruments Act, 1881, a bill may be dishonoured either by
non-acceptance or by non-payment.

Dishonourby non-acceptance may take placein any one of the following circumstances:

()  When the drawee either does not accept the bill within forty-eight hours (exclusive of public
holidays) of presentment or refuse to acceptit;

(i)  When one of several drawees, not being partners, makes default in acceptance;
(iii) When the drawee makes a qualified acceptance;

(ivy  When presentment for acceptanceis excused and the bill remains unaccepted; and
(v When the drawee is incompetent to contract.

3. (a) TheCompanies Act, 2013 by virtue of provisions as contained in Section 39 (1) and (2) regulates
and restricts the minimum subscription and the application money payable in a public issue of
shares as under:

Minimum subscription [Section 39 (1)]

No Allotment shall be made of any securities of a companyoffered to the public for subscription;
unless; -

(i) the amountstated in the prospectus as the minimum amount has been subscribed; and

(i) the sums payable on application for such amount has been paid to and received by the
company-

Application money: Section 39 (2) provides that the amount payable on application on each
security shall not be less than 5% of the nominal amount of such security or such amountas SEBI
may prescribe by making any regulations in this behalf.

Further section 39 (3) provides that if the stated minimum amountis not received by the company
within 30 days of the date of issue of the prospectus or such time as prescribed by SEBI, the
company will be required to refund the application money received within such time and manner
as may be prescribed.

In case of any default under sub-section, the company and its officer who is in default shall be
liable to a penalty, for each default, of one thousand rupees for each day during which such default
continues or one lakh rupees, whichever is less.

Section 40 (3) provides that all moneys received on application from the public for subscription to
the securities shall be kept in a separate bank account maintained with a scheduled bank.

(b) Disqualification of auditor: According to section 141(3)(d)(i) of the Companies Act, 2013, a
person who, or his relative or partner holds any security of the company or its subsidiary or of its
holding or associate company a subsidiary of such holding company, which carries voting rights,
such person cannot be appointed as auditor of the company. Provided that the relative of such
person may hold security or interest in the company of face value not exceeding 1 lakh rupees as
prescribed under the Companies (Audit and Auditors) Rules, 2014.

In the case Mr. Naresh, Chartered Accountants, did not hold any such security. But Mrs. Kamala,
his wife held equity shares of EF Limited of face value Rs. 1 lakh, which is within the specified limit.

Further Section 141(4) provides that if an auditor becomes subject, after his appointment, to any
of the disqualifications specified in sub-section 3 of section 141, he shall be deemed to have
vacated his office of auditor. Hence, Naresh & Company can continue to function as auditors of
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the Company even after 15th October 2018 i.e. after the investment made by his wife in the equity
shares of EF Limited.

(c) As per Section 44 of the Negotiable Instruments Act, 1881, when the consideration for which a
person signed a promissory note, bill of exchange or cheque consisted of money, and was originally
absent in part or has subsequently failed in part, the sum which a holder standing in immediate
relation with such signer is entitled to receive from him is proportionally reduced.

Explanation—T he drawer of a bill of exchange stands in immediate relation with the acceptor. The
maker of a promissory note, bill of exchange or cheque stands in immediate relation with the payee,
and the endorser with his endorsee. Other signers may by agreement stand in immediate relation
with a holder.

On the basis of above provision, P would succeed to recover Rs. 7,000 only from Q and not the
whole amount of the bill because it was accepted for value as to Rs. 7,000 only and an
accommodationto P for Rs. 3,000.

(d) Where the language used in a statute is capable of more than one interpretation, the most firmly
established rule for construction is the principle laid down in the Heydon’s case. Thisrule enables,
consideration of four matters in constituting an act:

(1) what was the law before making of the Act,

(2) what was the mischief or defect for which the law did not provide,
(3) whatis the remedy that the Act has provided, and

(4) whatis the reason for the remedy.

Therule then directs that the courts must adopt that construction which ‘shall suppress the mischief
and advance the remedy. Therefore even in a case where the usual meaning of the language used
falls short of the whole object of the legislature, a more extended meaning may be attributed to the
words, provided they are fairly susceptible ofit. If the object of any enactment is public safety, then
its working must be interpreted widely to give effect to that object. Thus in the case of Workmen's
Compensation Act, 1923 the main object being provision of compensationto workmen, it was held
that the Act ought to be so construed, as far as possible, so as to give effect to its primary
provisions.

However, it has been emphasized by the Supreme Court that the rule in Heydon's case is
applicable only when the words used are ambiguous and are reasonably capable of more than one
meaning [CIT v. Sodra Devi (1957) 32 ITR 615 (SC)].

4, (a) TheCompanies Act, 2013 under section 13 provides for the process of altering the Memorandum
of a company. Since the location or Registered Office clause in the Memorandum only names the
state in which its registered office is situated, a change in address from Mumbai to Nashik, does
not result in the alteration of the Memorandum and hence the provisions of section 13 (and its sub
sections) do not apply in this case.

However, under section 12 (5) of the Act which deals with the registered office of company, the
change in registered office from one town or city to another in the same state, must be approved
by a special resolution of the company. Further, presuming that the Registrar will remain the same
for the whole state of Maharashtra, there will be no need for the companyto seek the confirmation
to such change from the Regional Director.

(b) A Proxy is an instrument in writing executed by a shareholder authorizing another person to attend
a meeting and to vote thereat on his behalf and in his absence. As per the provisions of Section
105 of the Companies Act, 2013, every shareholder who is entitled to attend and vote has a
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statutory right to appoint another person as his proxy. It is not necessary that the proxy be a
member of the company. Further, any provision in the articles of association of the company
requiring instrument of proxy to be lodged with the company more than 48 hours before a meeting
shall have effect as if 48 hours had been specified therein. The members have a right to revoke
the proxy's authority by voting himself before the proxy has voted but once the proxy has voted the
member cannot retract his authority.

Where two proxy instruments by the same shareholder are lodged of in such a manner that one is
lodged before and the other after the expiry of the date fixed for lodging proxies, the former will be
counted.

Thus,in case of member X, the proxy Y will be permitted to vote on his behalf as form for appointing
proxy was submitted within the permitted time.

However, in the case of Member W, the proxy M (and not Proxy N) will be permitted to vote as the
proxy authorizing N to vote was deposited in less than 48 hours before the meeting.

(c) “Immovable Property” [Section 3(26) of the General Clauses Act, 1897]: ‘immovable Property’
shall include:

() Land

(ii) Benefits to arise out of land, and

(iiiy Thingsattached to the earth, or

(ivy Permanently fastened to anything attached to the earth.

It is an inclusive definition. It contains four elements: land, benefits to arise out of land, things
attached to the earth and things permanently fastened to anything attached to the earth. Where, in
any enactment, the definition of immovable property is in the negative and not exhaustive, the
definition as given in the General Clauses Act will apply to the expression given in that enactment.

In the instant case, X sold Land along with timber (obtained after cutting trees) of fifty tamarind
trees of his land. According to the above definition, Land is immovable property; however, timber
cannot be immovable property since the same are not attached to the earth.

(d) Dictionary Definitions: First we refer the Act in question to find out if any particular word or
expression is defined in it. Where we find that a word is not defined in the Act itself, we may refer
to dictionaries to find out the general sense in which that word is commonlyunderstood. However,
in selecting one out of the several meanings of a word, we must always take into consideration the
context in which it is used in the Act. It is the fundamental rule that the meanings of words and
expressions used in an Act must take their colour from the context in which they appear. Further,
judicial decisionslaying down the meaning of words in construing statutes in ‘pari materia’ will have
greater weight than the meaning furnished by dictionaries. However, for technical terms, reference
may be madeto technical dictionaries.

5. (a) Section 40 (6) of the Companies Act 2013, provides that a companymay pay commission to any
person in connection with the subscription or procurement of subscription to its securities, whether
absolute or conditional, subject to the number of conditions which are prescribed  under
Companies (Prospectus and Allotment of Securities) Rules, 2014. Under the Companies
(Prospectus and Allotment of Securities) Rules, 2014 the rate of commission paid or agreed to be
paid shall not exceed, in case of shares, five percent (5%) of the price at which the shares are
issued or arate authorised by the articles, whichever is less.

In the given problem, the articles of X Ltd. have prescribed 4% underwriting commission but the
directors decided to pay 5% underwriting commission.
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Therefore, the decision of the Board of Directors to pay 5% commission to the underwriters is
invalid.
(b) Theterm charge has been defined in section 2 (16) of the Companies Act, 2013 as an interest or

lien created on the property or assets of a company or any of its undertakings or both as security
and includes a mortgage.

Every companyis under an obligation to keep atits registered office a register of charges and enter
therein all charges specifically affecting property of the company and all floating charges on the
undertaking or any property of the company.

Punishment for contravention — According to section 86 of the Companies Act, 2013, if a
company makes any default with respect to the registration of charges covered under chapter VI,
a penalty shall be levied, ranging from Rs. 1 lakh to 10 lakhs.

Every defaulting officer is punishable with imprisonment for a term not exceeding 6 months or fine
which shall not be less than 25,000 rupees, but not exceeding 1 lakh rupees or both.

(c) Section 124 of the Indian Contract Act, 1872 says that “A contract by which one party promises to
save the other from loss caused to him by the conduct of the promisor himself, or the conduct of
any person”, is calleda “contract of indemnity’.

Section 126 of the Indian Contract Act says that “A contract to perform the promise made or
discharge liability incurred by a third person in case of his default” is called as “contract of
guarantee”.

The conditions under which the guarantee is invalid or void are stated in section 142,143 and 144
of the Indian Contract Act are :

(i)  Guarantee obtained by means of misrepresentation.
(ii) creditor obtained any guarantee by means of keeping silence as to material circumstances.

(iii) When contract of guarantee is entered into on the condition that the creditor shall not act upon
it until another person has joined in it as co-surety and that other party fails to join as such.

(d) “Meaning of Service by post” [Section 27 of the General Clauses Act, 1897]: Where any
legislation or regulation requires any document to be served by post, then unless a different
intention appears, the service shall be deemed to be effected by:

() properly addressing
(i) pre-paying, and
(iii) posting by registered post.

A letter containing the documentto have been effected at the time at which the letter would be
delivered in the ordinary course of post.
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