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DIVISION B

Sweat equity shares of a class of shares already issued.

According to section 54 of the Companies Act, 2013, a company may issue sweat equity shares of
a class of shares already issued, if the following conditions are fulfilled, namely—

(i) the issue is authorised by a special resolution passed by the company;

(i) the resolution specifies the number of shares, the current market price, consideration, if
any, and the class or classes of directors or employees to whom such equity shares are to be
issued;

(iiiy where the equity shares of the company are listed on a recognised stock exchange, the
sweat equity shares are issued in accordance with the regulations made by the Securities
and Exchange Board in this behalf and if they are not so listed, the sweat equity shares are
issued in accordance with such rules as prescribed under Rule 8 of the Companies (Share
and Debentures) Rules, 2014,

Therights, limitations, restrictions and provisions as are for the time being applicable to equity
shares shall be applicable to the sweat equity shares issued under this section and the holders
of such shares shall rank pari passu with other equity shareholders.

Data Limited can issue Sweat equity shares by following the conditions as mentioned above. It
does not make a difference that the companyis just a few months old.

Interim Dividend: According to section 123(3) of the Companies Act, 2013, the Board of Directors
of a company may declare interim dividend during any financial year or at any time during the
period from closure of financial year till holding of the annual general meeting out of the surplus in
the profit and loss account or out of profits of the financial year for which such interim dividend is
sought to be declared or out of profits generated in the financial year il the quarter preceding the

date of declaration of the interim dividend.
However, in case the company has incurred loss during the current financial year up to the end of

the quarter immediately preceding the date of declaration of interim dividend, suchinterim dividend
shall not be declared at a rate higher than the average dividends declared by the company during

the immediately preceding three financial years.

© The Institute of Chartered Accountants of India



In the instant case, Interim dividend by TAT Ltd. shall not be declared at a rate higher than the
average dividends declared by the company during the immediately preceding three financial years
i.e. (12+15+18)/3 = 45/3 =15%)]. Therefore, decision of Board of Directors to declare 15% of the
interim dividend for the current financial year is tenable.

() (i) According to section 134 of the Indian Contract Act, 1872, the surety is discharged by any
contract between the creditor and the principal debtor, by which the principal debtor is
released or by any act or omission of the creditor, the legal consequence of which is the
discharge of the principal debtor. In the given case, B does not supply the necessary material
as per the agreement. Hence, C is discharged from his liability.

(ii) According to Section 136 of the Indian Contract Act, 1872, where a contract to give time to
the principal debtor is made by the creditor with a third person and not with the principal
debtor, the surety is not discharged. In the given question the contract to give time to the
principal debtor is made by the creditor with X who is a third person. X is not the principal
debtor. Hence, A is not discharged.

(d) The question arising in this problem is whether the making of promissory note is complete when
one half of the note was delivered to Umesh. Under Section 46 of the Negotiable Instruments Act,
1881, the making of a promissory note is completed by delivery, actual or constructive. Delivery
refers to the whole of the instrument and not merely a part of it. Delivery of half instrument cannot
be treated as constructive delivery of the whole. So, the claim of Umesh to have the other half of
the promissory note sent to him is not maintainable. Manoj is justified in demanding the return of
the first half sent by him. He can change his mind and refuse to send the other half of the promissory
note.

2. (a) “Eligible company means a public companyas referred to in sub-section (1) of section 76, having
a net worth of not less than one hundred crore rupees or a turnover of not less than five hundred
crore rupees and which has obtained the prior consent of the company in general meeting by
means of a special resolution and also filed the said resolution with the Registrar of Companies
before making any invitation to the Public for acceptance of deposits:

However, an eligible company, which is accepting deposits within the limits specified under clause
(c) of sub-section (1) of section 180, may accept deposits by means of an ordinary resolution.
An eligible company shall accept or renew any deposit from its members, if the amount of such

deposit together with the amount of deposits outstanding as on the date of acceptance or renewal
of such deposits from members exceeds ten per cent. of the aggregate of the Paid-up share capital,

free Reserves and securities premium account of the company.

ABC Limited is having a net worth of 120 crore rupees. Hence, it can fall in the category of eligible
company.
Thus, ABC has to ensure that acceptance deposits from members should not exceed 10% of the
aggregate of the Paid-up share capital, free Reserves and securities premium accountof the
company.
(b) (i) Theappointment and re-appointment of auditor of a Government Company or a government
controlled companyis governed by the provisions of section 139 of the Companies Act, 2013
which are summarized as under:

Thefirst auditor shall be appointed by the Comptroller and Auditor General of India within 60
days from the date of incorporation and in case of failure to do so, the Board shall appoint
auditor within next 30 days and on failure to do so by Board of Directors, it shall inform the
members, who shall appoint the auditor within 60 days at an extraordinary general meeting
(EGM), such auditor shall hold office till conclusion of first Annual General Meeting.
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In case of subsequent auditor for existing government companies, the Comptroller & Auditor
General of India shall appoint the auditor within a period of 180 days from the commencement
of the financial year and the auditor so appointed shall hold his position till the conclusion of
the Annual General Meeting.

(i) In the given case as the total shareholding of the XYZ Bank is just 18% of the subscribed
capital of the company it is not a government company. Hence, the provisions applicable to
non-government companiesin relation to the appointment of auditors shall apply.

The auditor shall be appointed as follows:

(1) The company shall, at the first annual general meeting, appoint an individual or a firm as
an auditor who shall hold office from the conclusion of that meeting till the conclusion of its
sixth annual general meeting and thereafter till the conclusion of every sixth meeting.

(2) Before such appointment of auditor is made, the written consent of the auditor to such
appointment, and a certificate from him or firm of auditors that the appointment, if made, shall
be obtained from the auditor:

Further, the company shall inform the auditor concerned ofhis or its appointment, and also file
a notice of such appointment with the Registrar within 15 days of the meeting in which the
auditor is appointed.

(c) According to the provisions of Section 184 of the Indian Contract Act, 1872, as between the
principal and a third person, any person, even a minor may become an agent. But no person
who is not of the age of majority and of sound mind can become an agent, so as to be
responsible to his principal. Thus, if a person who is not competent to contract is appointed
as an agent, the principalis liable to the third party for the acts of the agent. Thus, in the given
case, D gets agood title to the watch. M is notliable to A for his negligence in the performance
of his duties.

(d) Negotiation by delivery
According to section 47 of the Negotiable Instruments Act, 1881, subject to the provisions of section
58, a promissory note, bill of exchange or cheque payable to bearer is negotiable by delivery
thereof.
Exception: A promissory note, bill of exchange or cheque delivered on condition that it is not to
take effect except in a certain event is not negotiable (except in the hands of a holder for value
without notice of the condition) unless such event happens.

Example: A the holder of a negotiable instrument payable to bearer, delivers it to B's agent to
keep for B. Theinstrument has been negotiated.

3. (a) Section 8 of the Companies Act, 2013 deals with the formation of companieswhich are formed to
promote the charitable objects of commerce, art, science, education, sports etc. Such company
intends to apply its profit in promoting its objects. Section 8 companies are registered by the
Registrar only when a license is issued by the Central Government to them. Since, Alfa School
was a Section 8 company and it had started violating the objects of its objective clause, hence in
such a situation the following powers can be exercised by the Central Government:

(i)  TheCentral Government may by order revoke the licence of the company where the company
contravenes any of the requirements or the conditions of this sections subject to which a
licenceis issued or where the affairs of the companyare conducted fraudulently, or violative
of the objects of the company or prejudicial to public interest, and on revocation the Registrar
shall put ‘Limited’ or ‘Private Limited’ against the company's name in the register. But before
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such revocation, the Central Government must give it a written notice of its intention to revoke
the licence and opportunity to be heard in the matter.

(i)  Wnere a licenceis revoked, the Central Government may, by order, if it is satisfied that it is
essential in the public interest, direct that the company be wound up under this Act or
amalgamated with another company registered under this section.

However, no such order shall be made unless the companyis given a reasonable opportunity
of being heard.

(iii) Whnere a licenceis revoked and where the Central Government is satisfied that it is essential
in the public interest that the company registered under this section should be amalgamated
with another company registered under this section and having similar objects, then,
notwithstanding anything to the contrary contained in this Act, the Central Government may,
by order, provide for such amalgamation to form a single company with such constitution,
properties, powers, rights, interest, authorities and privileges and with such liabilities, duties
and obligations as may be specified in the order.

(b) (i) ProvisionsandExplanation: Section 141(3) (c) of the Companies Act, 2013 prescribes that
any person who is a partner or in employment of an officer or employee of the company will
be disqualified to act as an auditor of a company. Sub-section (4) of Section 141 provides
that an auditor who becomes subject, after his appointment, to any of the disqualifications
specified in sub-sections (3) of Section 141, he shall be deemed to have vacated his office
as an auditor.

Conclusion: In the present case, Ayush, an auditor of X Ltd., joined as partner with B, who
is Finance executive of X Ltd., has attracted clause (3) (c) of Section 141 and, therefore, he
shall be deemed to have vacated office of the auditor of X Limited.

(i) As per section 141 (3)(d) (i) an auditor is disqualified to be appointed as an auditor if he, or
his relative or partner holding any security of or interest in the company or its subsidiary, or
of its holding or associate company or a subsidiary of such holding company:

In the present case, Mr. Abhi. is holding security of * 1000 in the Abhiman Ltd, therefore he is
not eligible for appointment as an Auditor of “Abhiman Ltd.”

(c) According to section 9 of the Negotiable Instruments Act, 1881 ‘holder in due course’ means any
person who for consideration becomes the possessor of a promissory note, bill of exchange or
cheque if payable to bearer or the payee or endorsee thereof, if payable to order, before the amount
in it became payable and without having sufficient cause to believe that any defect existed in the
title of the person from whom he derived his title.

As ‘A in this case prima facie became a possessor of the bill for value and in good faith before the
bill became payable, he can be considered as a holder in due course.

But where a signature on the negotiable instrument is forged, it becomesa nullity. The holder of a
forged instrument cannot enforce payment thereon. In the event of the holder being able to obtain
payment in spite of forgery, he cannot retain the money. The true owner may sue on tort the person
who had received. Thisprinciple is universal in character, by reason where of even a holder in due
course is not exempt from it. A holder in due course is protected when there is defect in the ftitle.
But he derives no title when there is entire absence of title as in the case of forgery. Hence ‘A
cannotreceive the amounton the bill.

(d) Preamble: It expresses the scope and object of the Act more comprehensively than the long title.
The preamble may recite the ground and the cause for making a statute and or the evil which is
sought to the remedied by it.
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The preamble like the Long title can legitimately be used for construing it. However, the preamble
cannotover- ride the provisions of the Act. Only if the wording of the Act gives rise to doubts as to
its proper construction (e.g., where the words or a phrase has more than the one meaning and
doubts arise as to which of the two meanings is intended in the Act) the preamble can and ought
to be referred to arrive at the proper construction.

4, (a) (1) Meaningof Abridged Prospectus: - According to Section 2(1) of the Companies Act, 2013,
an abridged prospectus means a memorandum containing such salient features of a
prospectus as may be specified by the Securities and Exchange Board by making regulations
in this behalf.

(2) Circumstances under which the abridged prospectus need not accompany the
application forms: Section 33 (1) of the Companies Act, 2013 states that no application form
for the purchase of any of the securities of a company can be issued unless such form is
accompanied by an abridged prospectus. In terms of the Proviso to section 33 (1) an abridged
prospectus need not accompanythe application form ifit is shown that the form of application
was issued:

(i) In connection with a bona fide invitation to a person to enter into an underwriting
agreement with respect to such securities; or

(i)  Where the securities are not offered to the public.

(3) If a company makes any default in complying with the provisions of this section, it shall be
liable to a penalty of fifty thousand rupees for each default.

(b) (i) According to section 100 (2) of the Companies Act 2013, the Board of directors must convene
a general meeting upon requisition by the stipulated minimum numberof members.

As per Section 103 (2) (b) of the Companies Act, 2013, if the quorum is not present within
half an hour from the appointed time for holding a meeting of the company, the meeting, if
called on the requisition of members, shall stand cancelled. Therefore, the meeting stands
cancelled and the stand taken by the Board of Directors to adjourn it, is not proper.

(i) As per section 94(2) of the Companies Act, the registers and their indices, exceptwhen they
are closed under the provisions of this Act, and the copies of all the returns shall be open for
inspection by any member, debenture-holder, other security holder or beneficial owner,
during business hours without payment of any fees and by any other person on payment of
such fees as may be prescribed.

Accordingly, adirector Mr. Bheem, whoiis a shareholder of the company, has a right to inspect
the Register of Members during business hours without payment of any fees, as per the
provisions of this section

(c) According to section 27 of the General Clauses Act, 1897, where any legislation or regulation
requires any documentto be served by post, then unless a different intention appears, the service

shall be deemed to be effected by:
(i) properly addressing

(i) pre-paying, and

(iii) posting by registered post.

A letter containing the documentto have been effected at the time at which the letter would be
delivered in the ordinary course of post.
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Hence, where the where the notice could not be served on accountof the fact that the house of Mr
P was found locked, it will be deemed that the notice was properly served as per the provisions of
Section 27 of the General Clauses Act, and it would be for Mr. P to prove that it was not really
served and that he was not responsible for such non- senvice.

(d) Principles of Grammatical Interpretation and Logical Interpretation: In order to ascertain the
meaning of any law/ statute the principles of Grammatical and Logical Interpretation is applied to
conclude the real meaning of the law and the intention of the legislature behind enacting it.

Grammatical interpretation concemnsitself exclusively with the verbal expression of law. It does not

go beyond the letter of the law, whereas Logical interpretation on the other hand, seeks more
satisfactory evidence of the true intention of the legislature.

5. (a) The problem as asked in the question is governed by Section 58 of the Companies Act, 2013
dealing with the refusal to register transfer and appeal against refusal.

In the present case the company has committed the wrongful act of not sending the notice of refusal
of registering the transfer of shares.

Under section 58 (4), if a public company without sufficient cause refuses to register the transfer
of securities within a period of thirty days from the date on which the instrument of transfer is
delivered to the company, the transferee may, within a period of sixty days of such refusal or where
no intimation has been received from the company, within ninety days of the delivery of the
instrument of transfer, appeal to the Tribunal.

Section 58 (5) further provides that the Tribunal, while dealing with an appeal made under sub-
section (4), may, after hearing the parties, either dismiss the appeal, or by order—

(@) direct that the transfer or transmission shall be registered by the company and the company
shall comply with such order within a period of ten days of the receipt of the order; or

(b) direct rectification of the register and also direct the company to pay damages, if any,
sustained by any party aggrieved,;
In the present case Ms. Mukta canmake an appeal before the tribunal and claim damages.

(b) Section 83 of the Companies Act, 2013 provides powers to the registrar to make entries with
respect to the satisfaction and release of charges where no intimation has been received by him

from the company.
() TheRegistrar may, on evidence being given to his satisfaction with respect to any registered
charge-
(a) that the debt for which the charge was given has been paid or satisfied in whole or in
part; or
(b) that part of the property or undertaking charged has been released from the charge or
has ceased to form part of the company's property or undertaking,

- enter in the register of charges a memorandum of satisfaction in whole or in part, or of
the fact that part of the property or undertaking has been released from the charge or
has ceased to form part of the company's property or undertaking, as the case may be,

despite the fact that no inimation has been received by him from the company.

(i) The Registrar shall inform the affected parties within thirty days of making the entry in the
register of charges kept under section 81(1).

According to the Companies (Registration of Charges) Rules, 2014 with respect to the
satisfaction of charge-
(1)  Acompany shall within a period of thirty days from the date of the payment or satisfaction
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in full of any charge registered, give intimation of the same to the Registrar along with
the fee.

(2) Where the Registrar enters a memorandum of satisfaction of charge in full in pursuance
of section 82 or 83, he shall issue a certificate of registration of satisfaction of charge.
(c) An agent has authority, in an emergency, to do all such acts for the purpose of protecting his

principal from loss as would be done by a person of ordinary prudence, in his own case, under
similar circumstances.

Toconstitute a valid agency in an emergency, following conditions must be satisfied.

()  Agent should not be a in a position or have any opportunity to communicate with his principal
within the time available.

(i) There should have been actual and definite commercial necessity for the agent to act
promptly.

(iii) Theagent should have acted bonafide and for the benefit of the principal.

(ivy The agent should have adopted the most reasonable and practicable course under the
circumstances, and

(vy The agent must have been in possession of the goods belonging to his principal and which
are the subject of contract.

(d) “GoodFaith” [Section 3(22) of the General Clauses Act, 1897]: A thing shall be deemed to be
done in “good faith” where it is in fact done honestly, whether it is done negligently or not;

The question of good faith under the General Clauses Act is one of fact. It is to determine with
reference to the circumstances of each case. The term “Good faith” has been defined differently in
different enactments. This definition of the good faith does not apply to that enactment which
contains a special definition of the term “good faith” and there the definition given in that particular
enactment has to be followed. This definition may be applied only if there is nothing repugnant in
subject or context, and if that is so, the definition is not applicable.
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